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 The purpose of this paper is to help 

 i n c r e a s e  i n  c o n s t r u c t i o n  d e f e c t  l i t i g a t i o n  a n d  

e  w a y s  t o  d e a l  w i t h  c o n s t r u c t i o n  r i s k s .   

c o n t r a c t o r s .   I t  i s  i m p o r t a n t  f o r  t r a d e  c o n t r a c t o r s  t o  u n d e r s t a n d  w h y  t h i s  i s  h a p p e n i n g ,  t o  

 Business is risky.  Doing business in the h o m e  b u i l d i n g  i n d u s t r y

T h e  p o t e n t i a l  r e w a r d s  o f  b e i n g  a  h o m e  b u i l d e r ,  t r a d e  c o n t r a c t o r ,  o r  o t h e r  m e m b e r  o f  t h e  

home building industry are1accompanied by the risk of failure.  Some of the risks 

s .   D e c i s i o n s  r e g a r d i n g  w h i c h  b u i l d e r  o r  

trade contractor to do business with, the kind of tools and equipment to buy, the type and 

her to hire1a new foreman or crew in order 

o r  t r a d e  c o n t r a c t o r  t r i e s  t o  c o n t r o l  t h r o u gh the exercise of sound business judgment. 







   
 
 
having finding affordable “reinsurance,” by which they distribute the risks they cover to 

other insurers. 

Builders are responding to the increased risks of construction litigation and the 

decreased availability of affordable liability insurance in a number of ways.  Builders are 

placing a heightened emphasis on quality control during construction and on customer 

service after the sale.  They are working to become more attractive risks to insurers, in 

part by selecting trade contractors with strong records of quality construction, responsive 

customer service, strong financial stability, and adequate liability insurance.  And 

builders are using their contracts with trade contractors to allocate fortuitous losses to the 

trade contractor and to impose requirements on the trade contractor that enhance the 

builder’s ability to obtain liability insurance. 

Tip: Trade contractors with strong records of quality construction, responsive 
customer service, strong financial stability, and adequate liability 
insurance will find themselves increasingly in demand by builders, who 
are being forced to manage risks by means other than insurance. 

 
B. Allocation of Risk in the Contract Between a Builder and Trade 

Contractor          
 
Builders enter into written contracts with their trade contractors to record the terms 

of their agreement, to avoid misunderstandings, and to allocate the risk of fortuitous 

losses between the builder and the trade contractor.  The parties are generally free to 

negotiate the allocation of such risks as they see fit, but contracts between a builder and 

trade contractor often address similar issues in similar ways.  The American Institute of 

Architects publishes a form of contract for use between contractors and subcontractors 
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     b u i l d e r ,  b y  t h e  h o m e o w n e r ,  o r  b y  others as the result of a breach of the trade contractor’s 

warranty.  Finally, the contract  may require the trade contract o r  t o  f o r w a r d  t o  t h e  b u i l d e r  

o r  t o  t h e  h o m e o w n e r  a n y  m a n u f a c t u r e r  w a r r a

n t i e s  o n  e q u i p m e n t  o r  m a t e r i a l s  i n s t a l l e d  b y  

the trade contractor. 

ÁIndemnification.   The contract may require the trade contractor to pay for 

the defense of the builder if a 

c l a i m  i s  a s s e r t e d  a g a i n s t  t h e  b u i l d e r  a r i s i n g  o u t  o f  o r  i n  c o n n e c t i o n  w i t h  t h e  c o n t r a c t o r ’ s  w o r k ,  a n d  t o  r e i m b u r s e  t h e  b u i l d e r  f o r  a n y  s e t t l e m e n t  o r  

j u d g m e n t  t h e  b u i l d e r  i s  r e q u i r e d  t o  p a y  a s  t h e  

r e s u l t  o f  t h e  c l a i m .   A  b u i l d e r  m a y  s e e k  t o  

i m p o s e  b r o a d e r  i n d e m n i f i c a t i o n  o b l i g a t i o n s  o n  t h e  t r a d e  c o n t r a c t o r ,  s u c h  a s  

i n d e m n i f i c a t i o n  e v e n  f o r  l i a b i l i t i e s  n o t  a s s o c i a t e d  w i t h  t h e  t r a d

e  c o n t r a c t o r ’ s  w o r k .   S u c h  

f o r m s  o f  i n d e m n i f i c a t i o n  a r e  a g a i n s t  t h e  l a w  i n  c e r t a i n  s t a t e s .   I n  a n y  e v e n t ,  a  d e m a n d  f o r  

such broad indemnif ication is  subject  to 
negotiation by the trade contractor.  An 

i n d e m n i f i c a t i o n  p r o v i s i o n  w i l l  u s u a l l y  i m p o s e  l i a b i l i t y  o n  t h e  t r a d e  c o n t r a c t o r  t h a t  i s  

broader than the trade contractor’s liability under the contract’s warranty provision.  For 

e x a m p l e ,  i n d e m n i f i c a t i o n  c o u l d  a p p l y  e v e n  i f  

the trade contractor’s warranty had expired.  

A demand for indemnification by the builder 

may entitle the trade contractor to certain 

legal rights, even if they are not spelled out in t h e  c o n t r a c t  ( e . g .  t h e  r i g h t  t o  d e f e n d  a n d / o r  

settle the claim against the build e r ,  o r  t o  a p p r o v e  t h e  a m o u n t  o f  a  s e t t l e m e n t ) .   H e n c e ,  t h e  t r a d e  c o n t r a c t o r  w i l l  w a n t  t o  o b t a i n  a d v i c e  f r o m  i t s  l a w y e r  i f  i t  r e c e i v e s  n o t i c e  o f  a  c l a i m  

or a demand for indemnification from the builder. 
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I I .  R O L E  O F  I N S U R A N C E  I N  M A N A G I N G  T H E  T R A D E  C O N T R A C T O R ’ S  

RISKS  

 

 

 

 

 

 

 

 

 

 W h e t h e r  o r  n o t  r e q u i r e d  b y  t h e  c o n t r a

n c e  b y  w h i c h  t h e  t r a d e  c o n t r a c t o r  p r o t e c t s  

e r s  c o m p e n s a t i o n  i n s u r a n c e ,  
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expand the coverage provided by general liability insurance, but such policies can also be 

purchased to increase the limits of other types of insurance. 

 A. General Liability Insurance -- What Protection is a Trade Contractor 
Buying?           

 The insuring agreement in a general liability policy provides insurance coverage 

for sums that the policyholder becomes “legally obligated to pay as damages” because of 

“bodily injury” or “property damage” that takes place during the “policy period” and is 

caused by an “occurrence,” if none of the policy’s “exclusions” from coverage is 

applicable, and if the policyholder complies with the policy’s several “conditions.”  The 

following are the key terms, exclusions, and conditions in a general liability policy that 

usually determine whether the policy covers a trade contractor for a particular claim or 

suit.1

1. “Legally obligated to pay as damages.”  The trade contractor must 

be “legally obligated” to pay a claim before the payment will be covered by the trade 

contractor’s liability policy.  For example, payments in satisfaction of a court judgment  



   
 
 

Tip: Before making a settlement payment to a claimant who has not yet filed a 
lawsuit, a trade contractor should consult with its attorney to determine 
whether the payment would be covered. 

 
2. “Bodily injury or property damage.”  A liability policy covers 

only damages that are caused by “bodily injury” or by “property damage.”  What 

constitutes “bodily injury” is usually apparent.  If a homeowner, neighbor, or visitor is 

injured at the jobsite or in the house by the trade contractor’s work, this requirement for 

coverage is satisfied.  What constitutes “property damage” is sometimes less clear.  The 

term is defined to mean “physical injury to tangible property,” or “loss of use of tangible 

property that is not physically injured.”  If damage to the wood substrate results from 

synthetic stucco, or if a homeowner can’t use the house because faulty electrical wiring 

presents a safety hazard, the claims against the stucco contractor and electrician would 

meet the “property damage” requirement.  A closer question is presented if the trade 

contractor’s work suffers physical injury only to itself, e.g. exterior hard board siding 

warps but does not damage other property.  This should meet the definition of “property 

damage,” but a few courts have held that the damage must be to property other than the 

trade contractor’s work, even though there is no such requirement in the definition of 

“property damage.” 

3. “During the policy period.”   The bodily injury or property damage 

must take place during the period of time that the policy is in effect.  It does not matter 

when the lawsuit is brought.  In the case of hidden or undetected bodily injury (e.g. 

asbestosis) or property damage (e.g. wood rot), it is sometimes difficult to determine 
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Other courts hold that damage caused by defective work or materials can never be 

accidental because the trade contractor can control the quality of its own work.  The 

“occurrence” issue can be complex and often depends on the particular facts of the claim 

at issue. 

Tip: Consult with your insurance agent, consultant, or lawyer regarding 
whether faulty workmanship satisfies the “occurrence” requirement 
under the law of your state. 

 
5. Exclusion for property damage prior to completion of 

construction.   A general liability policy excludes coverage for property damage that 

takes place while the policyholder is still performing operations.  A trade contractor is 

covered, however, if its workmanship or materials cause property damage that takes place 

after the trade contractor’s work has been completed.  (Work that may later need service 

or repair but is otherwise complete is still 0 1 Tf
-0.0003 Tc -0.0009 T t-0.0014 Tw 13.29 0 Tdsnamag ay lacontrAs 



    

 

trade contractor’s work to the work of others, e.g. to work by the builder or by another 

t r a d e  c o n t r a c t o r .   B u t  t h e r e  i s  n o  c o v e r a g e  f o r  a  c l a i m  f o r  d a m a g e  t o  t h e  t r a d e  c o n t r a c t o r ’ s  

o w n  w o r k  - -  u n l e s s  t h e  t r a d e  c o n t r a c t o r  u s e d

 a subcontractor to pe r f o r m  t h e  w o r k .   F o r  

e x a m p l e ,  a  c l a i m  a g a i n s t  t h e  s t u c c o  c o n t r a c to r  b a s e d  o n  w a t e r  d a m a g e  t o  t h e  s u b s t r a t e  

caused by synthetic stucco is not excluded because the damage is not to the stucco 

contractor’s own work, but a claim for defects in or damage to the synthetic stucco itself 

would be excluded.  If the stucco were in stalled by a subcontractor for the stucco 







  
 

 

 

r e g a r d l e s s  o f  w h e n  i t  a c t u a l l y  w a s  t a k i n g  p l a c e .   S u c h  a n  e n d o r s e m e n t  c a n  b e  p a r t i c u l a r l y  

h a r m f u l  t o  t r a d e  c o n t r a c t o r s  w h o  g o  o u t  o f  b u s i n e s s  o r  o t h e r w i s e  d r o p  t h e i r  l i a b i l i t y  

i n s u r a n c e  a f t e r  a  p r o j e c t  i s  c o m p l e t e d .   T h e  e n d o r s e m e n t  d e p r i v e s  t h e  t r a d e  c o n t r a c t o r  o f  

c o v e r a g e  f o r  p r o p e r t y  d a m a g e  t h a t  t a k e s  p l a c e while a liability policy 

w a s  i n  e f f e c t  i n  t h e  
p a s t .  

Tip: A trade contractor should ask its i n s u r a n c e  a g e n t  t o  m a k e  s u r e  t h a t  i t s  l i a b i l i t y  p o l i c y  d o e s  n o t  i n c l u d e  a  m a n i f e s t a t i o n  e n d o r s e m e n t .   I f  i t  d o e s ,  t h e  t r a d e  c o n t r a c t o r  s h o u l d  b e  s u r e  t o  k e e p  i t s  c o v e r a g e  i n  e f f e c t  f o r  a s  l o n g  a s  t h e  t r a d e  c o n t r a c t o r  i s  s u b j e ct  t o  s u i t  f o r  p r o p e r t y  d a m a g e  t h a t  i s  d i s c o v e r e d  a f t e r  c o m p l e t i o n  o f  t h e  t r a d e  c o n t r a c t o r ’ s  w o r k .   

2 .  
“ C l a i m s  m a d e ”  p o l i c i e s

.   A s  d i s c u s s e d  e a r l i e r ,  a  s t a n d a r d  l i a b i l i t y  p o l i c y  c o v e r s  p r o p e r t y  d a m a g e  t h a t  t a k e s  p l a c e  d u r i n g  t h e  p o l i c y  p e r i o d ,  e v e n  i f  t h e  c l a i m  for such damage is made a f t e r  t h e  p o l i c y  e x p i r e s .   S u c h  p o l i c i e s  a r e  k n o w n  a s  “ o c c u r r e n c e ”  p o l i c i e s .   A n  a l t e r n a t i v e  f o r m  o f  l i a b i l i t y  p o l i c y  c o v e r s  o n l y  c l a i m s  t h a t  a r e  made against the policyholder (and3reported to the insurance compa ny) within the policy period.  These are known as “claims made” polic ies.  Trade contractors should be wary of “claims made” policies.  Such policies woul d not satisfy a requirement in the contract with the builder that the trade contractor obtain “completed operations” coverage.  In addition, claims made polic ies would not cover a claim asserted against the trade contractor after the policy period ended for property damage that took place during the policy period.  Hence, a trade contractor who obtained a claims made policy during the period of construction, and3then failed to re





   
 
 
obligation.  There are other potential paths to insurance coverage for the trade contractor 

in this situation.  The bottom line, unfortunately, is that it is very difficult to predict 

whether the trade contractor will be insured for the builder’s claim for indemnity against 

the trade contractor. 



   

  

w i l l  g i v e  n o t i c e  o f  a  c l a i m  t o  t h e  p o l i c y h o l d e r ’ s  i n s u r e r ,  u p o n  t h e  p o l i c y h o l d e r ’ s  r e q u e s t ,  

a n d  c a n  h e l p  t h e  p o l i c y h o l d e r  r e s o l v e  d i s p u t e s  

w i t h  t h e  i n s u r e r  r e g a r d i n g  c o v e r a g e  f o r  t h e  

c l a i m .   M a n y  a g e n t s  h a v e  a  c l a i m s  p e r s o n  o r  

d e p a r t m e n t  d e v o t e d  t o  h e l p i n g  t h e i r  c l i e n t s  

s u b m i t  a n d  r e s o l v e  c l a i m s .

 

2 . 

I n s u r a n c e  c o n s u l t a n t .

  A n  i n s u r a n c e  c o n s u l t a n t  i s  a n  i n d e p e n d e n t  

i n s u r a n c e  e x p e r t  w h o  i s  n o t  l i c e n s e d  t o  s ell insurance products but who can provide 

i n d e p e n d e n t  a d v i c e  t o  t h e  p o l i c y h o l d e r  r e g a r d ing insurance coverage and claims issues.  

S u c h  c o n s u l t a n t s  c h a r g e  a  f e e  t o  t h e  p o l i c y h o l d e r  f o r  t h e i r  s e r v i c e s .   E i t h e r  s e p a r a t e l y  o r  

t o g e t h e r  w i t h  t h e  p o l i c y h o l d e r ’ s  b r o k e r ,  a n  i ns u r a n c e  c o n s u l t a n t  c a n  h e l p  t h e  p o l i c y h o l d e r  

d e t e r m i n e  i t s  i n s u r a n c e  n e e d s ,  h e l p  a p p l y  f o r  t h e  i n s u r a n c e  policy, make sure the policy t o  b e  i s s u e d  p r o v i d e s  t h e  e x a c t  c o v e r a g e s  r eq u e s t e d ,  h e l p  t h e  p o l i c y h o l d e r  p r e s e n t  a  c l a i m  

t o  t h e  i n s u r e r ,  a n d  p a r t i c i p a t e  i n  r e s o l v i n g  c o v e r a g e  d i s p u t e s  w i t h  t h e  i n s u r e r .  

3 . 

I n s u r a n c e  l a w y e r .

  L a w y e r s  w h o  s p e c i a l i z e  i n  i n s u r a n c e  l a w  c a n  h e l p  p o l i c y h o l d e r s  u n d e r s t a n d  t h e i r  r i g h t s  u n d e r  i n s u r a n c e  p o l i c i e s ,  p r e s e n t  a  c l a i m  t o  t h e  i n s u r e r  i n  t h e  b e s t  p o s s i b l e  l i g h t ,  c o m p l y  w i t h  t h e  n e c e s s a r y  p r o c e d u r a l  r e q u i r e m e n t s  f o r  

p r e s e n t i n g  t h e  c l a i m ,  a v o i d  t a k i n g  a c t i o n s  t h a t  w i l l  j e o p a r d i z e  t h e  c l a i m ,  a n d  r e p r e s e n t  t h e  p o l i c y h o l d e r  i n  n e g o t i a t i o n s  w i t h  o r  l i t i g a t i o n  a g a i n s t  t h e  i n







   
 
 
excavation, or cranes; no installation of high risk materials, such as asbestos or synthetic 

stucco (“EIFS”); and no work on attached units; and (vii) no history of cancellation of 

insurance by another insurer. 

Tip: Contact the NAHB Research Center about its Trade Contractor 
Certification Program. 

 
Tip: Review the factors that will determine whether you are a good insurance 

risk and spend the necessary time and energy to enhance your 
compliance with these criteria. 

 
Á “Wrap” and “captive” insurance programs.  The increased cost and lack 

of availability of liability insurance for trade contractors has led some builders, especially 

large builders, to use their economic strength to obtain insurance for their trade 

contractors.  In a “wrap” insurance program, the builder buys builders risk and liability 

insurance for itself and its trade contractors.  This can result in lower premiums than if 

the builder and the trade contractors all bought insurance separately.  Alternatively, the 

builder may create or participate in a “captive” insurance company, which is owned and 

controlled by the policyholders who supply all its business.  A captive insurer can 

provide coverage that would not otherwise be available, reduce claim expenses, and 

obtain “reinsurance” against large losses.  In either case, the builder will obtain 

reimbursement from the trade contractors for providing such insurance, either through 

reductions in the cost of the trade contractors’ bids, which will not include insurance 

costs, or through a charge to the trade contractors in the nature of an insurance premium.  

With traditional liability insurance becoming increasingly difficult to obtain, trade 

contractors are participating more frequently in such alternative forms of insurance. 
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r e s p o n s i b l e  f o r  t h e  l o s s ,  s o  t o o  t h e  t r a d e  c o n t r a



    

 

 D .  E f f e c t i v e  D i s p u t e  R e s o l u t i o n  F o r t u i t o u s  l o s s e s  i n v o l v e  n o t  o n l y  t h e  c o s t  o f  f i x i n g  t h e  p r o b l e m  b u t  a l s o  t h e  c o s t  

o f  r e s o l v i n g  d i s p u t e s  o v e r  w h o  i s  t o  p a y  f o r  
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